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from January 1, 1988, through Decem-
ber 31, 1994, has an engine horsepower
no greater than 450.

[69 FR 35215, June 23, 2004, as amended at 69
FR 63473, Nov. 2, 2004; 71 FR 33226, June 8,
2006; 72 FR 8288, Feb. 26, 2007; 72 FR 32558,
June 13, 2007; 73 FR 20122, Apr. 14, 2008]

§648.52 Possession and landing limits.

(a) A vessel issued an IFQ scallop per-
mit that is declared into the IFQ scal-
lop fishery as specified in §648.10(b), un-
less exempted under the state waters
exemption program described under
§648.54, may not possess or land, per
trip, more than 400 1b (181.4 kg) of
shucked scallops, or possess more than
50 bu (17.6 hL) of in-shell scallops
shoreward of the VMS Demarcation
Line. Such a vessel may land scallops
only once in any calendar day. Such a
vessel may possess up to 100 bu (35.2 hl)
of in-shell scallops seaward of the VMS
demarcation line on a properly de-
clared IFQ scallop trip.

(b) A vessel issued an NGOM scallop
permit, or an IFQ scallop permit that
is declared into the NGOM scallop fish-
ery as described in §648.62, unless ex-
empted under the state waters exemp-
tion program described under §648.54,
may not possess or land, per trip, more
than 200 1b (90.7 kg) of shucked, or 25 bu
(8.81 hL) of in-shell scallops. Such a
vessel may land scallops only once in
any calendar day. Such a vessel may
possess up to 50 bu (17.6 hL) of in-shell
scallops seaward of the VMS demarca-
tion line on a properly declared NGOM
scallop fishery trip.

(c) A vessel issued an Incidental scal-
lop permit, or an IFQ or NGOM scallop
permit that is not declared into the
IFQ or NGOM scallop fishery as re-
quired under §648.10(b)(4), unless ex-
empted under the state waters exemp-
tion program described under §648.54,
may not possess or land, per trip, more
than 40 1b (18.1 kg) of shucked, or 5 bu
(1.76 hL) of in-shell scallops. Such a
vessel may land scallops only once in
any calendar day. Such a vessel may
possess up to 10 bu (3.52 hL) of in-shell
scallops seaward of the VMS demarca-
tion line.

(d) Owners or operators of vessels
with a limited access scallop permit
that have properly declared into the
Sea Scallop Area Access Program as
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described in §648.60 are prohibited from
fishing for or landing per trip, or pos-
sessing at any time, scallops in excess
of any sea scallop possession and land-
ing limit set by the Regional Adminis-
trator in accordance with §648.60(a)(5).

(e) Owners or operators of vessels
issued limited access permits fishing in
or transiting the area south of 42°20'N.
lat. at any time during a trip are pro-
hibited from fishing for, possessing, or
landing per trip more than 50 bu (17.6
hl) of in-shell scallops shoreward of the
VMS Demarcation Line, unless when
fishing under the state waters exemp-
tion specified under §648.54.

(f) A vessel that is declared into the
Elephant Trunk Access Area Sea Scal-
lop Area Access Program as described
in §648.60, may not possess more than
50 bu (17.6 hL) of in-shell scallops out-
side of the Elephant Trunk Access Area
described in §648.59(e).

[73 FR 20122, Apr. 14, 2008]

§648.53 Total allowable catch, DAS al-
locations, and Individual Fishing
Quotas.

(a) Target total allowable catch (TAC)
for scallop fishery. The annual target
total TAC for the scallop fishery shall
be established through the framework
adjustment process specified in §648.55.
The annual target TAC shall include
the TAC for all scallop vessels fishing
in open areas and Sea Scallop Access
Areas, but shall exclude the TAC estab-
lished for the Northern Gulf of Maine
Scallop Management Area as specified
in §648.62. After deducting the total es-
timated incidental catch of scallops, as
specified at §648.53(a)(9), by vessels
issued incidental catch general cat-
egory scallop permits, and limited ac-
cess and limited access general cat-
egory scallop vessels not declared into
the scallop fishery, the annual target
TAC for open and Sea Scallop Access
Areas shall each be divided between
limited access vessels, limited access
vessels that are fishing under a limited
access general category permit, and
limited access general category vessels
as specified in paragraphs (a)(3)
through (a)(6) of this section. In the
event that a framework adjustment
does not implement an annual TAC for
a fishing or part of a fishing year, the
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preceding fishing year’s scallop regula-
tions shall apply.

(1) 2008 fishing year target TAC for
scallop fishery. 20,140 mt, 90 percent of
which will be allocated to the limited
access fishery, and 10 percent of which
will be allocated to the general cat-
egory fishery.

(2) 2009 fishing year target TAC for
scallop fishery. 20,820 mt, 94.5 percent of
which will be allocated to the limited
access fishery, 5 percent of which will
be allocated to IFQ scallop vessels, and
0.5 percent will be issued to limited ac-
cess vessels also issued IFQ scallop per-
mits and that are fishing under general
category regulations. If the IFQ pro-
gram is delayed beyond March 1, 2009,
as specified at paragraph (a)(7) of this
section, 90 percent of the TAC will be
allocated to the limited access fishery,
and 10 percent of the TAC will be allo-
cated to the general category fishery.

(8) Access area TAC. The TAC for each
Access Area shall be determined
through the framework adjustment
process described in §648.55 and speci-
fied in §648.59. The TAC set-asides for
observer coverage and research shall be
deducted from the TAC in each Access
Area prior to assigning the target TAC
and trip allocations for limited access
scallop vessels, and prior to allocating
TAC to limited access general category
vessels. The percentage of the TAC for
each access area allocated to limited
access vessels, limited access general
category vessels, and limited access
vessels fishing under general category
permits shall be specified in accord-
ance with §648.60 through the frame-
work adjustment process specified in
§648.55.

(4) Open area target TAC for limited ac-
cess vessels. The open area TAC speci-
fied in this paragraph (a)(4) excludes
the open area DAS set-aside specified
in (2)(1) and (2) of this section, the ac-
cess area TACs specified in §648.59, and
access area set-asides specified in
§648.60(d) and (e).

(1) 2008 fishing year. For the 2008 fish-
ing year, the target TAC for limited ac-
cess vessels fishing under the scallop
DAS program specified in this section
shall be 6,274 mt.

(ii) 2009 fishing year. For the 2009 fish-
ing year, the target TAC for limited ac-
cess vessels fishing under the scallop
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DAS program specified in this section
shall be 7,458 mt., unless the implemen-
tation of the IFQ program is delayed
beyond March 1, 2009, as specified in
paragraph (a)(7) of this section.

(5) Open area TAC for IFQ scallop ves-
sels. The open area TAC specified in
this paragraph (a)(b) excludes the ac-
cess area TACs specified in §648.59, and
access area set-asides specified in
§648.60(d) and (e).

(1) 2008 fishing year. For the 2008 fish-
ing year, IFQ scallop vessels, and lim-
ited access scallop vessels that are fish-
ing under an IFQ scallop permit out-
side of the scallop DAS and Area Ac-
cess programs, shall be allocated 1,369
mt.

(ii) 2009 fishing year and beyond for
IF@ scallop vessels without a limited ac-
cess scallop permit. For the 2009 fishing
year, unless the implementation of the
IFQ program is delayed beyond March
1, 2009, as specified in paragraph (a)(7)
of this section, the TAC for IFQ scallop
vessels without a limited access scallop
permit shall be 536 mt.

(iii) 2009 fishing year and beyond for
IFQ@ scallop vessels with a limited access
scallop permit. For the 2009 fishing year,
unless the IFQ program is delayed be-
yond March 1, 2009, as specified in para-
graph (a)(7) of this section, limited ac-
cess scallop vessels that are fishing
under an IFQ scallop permit outside of
the scallop DAS and Area Access pro-
grams shall be allocated 0.5 percent of
the annual target TAC specified in ac-
cordance with this paragraph (a) minus
the TAC for all access areas specified
in accordance with paragraph (a)(3) of
this section. If the IFQ program imple-
mentation is delayed beyond March 1,
2009, the allocation of TAC to IFQ scal-
lop vessels is specified in paragraph
(a)(7) of this section.

(6) Northermn Gulf of Maine Scallop
Fishery. The TAC for the Northern Gulf
of Maine Scallop Fishery shall be spec-
ified in accordance with §648.62,
through the framework adjustment
process specified in §648.55. The North-
ern Gulf of Maine Scallop Fishery TAC
is specified in §648.62(b)(1).

(7T) Delay of the IFQ program. If the
IFQ program implementation is de-
layed beyond March 1, 2009, the quar-
terly fleetwide TAC will remain in ef-
fect. Under such a scenario, the overall
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IFQ fishery allocation of 4,551,700 1b
(2,065 mt) will be distributed as follows:
Quarter 1—1,593,095 1b (723 mt); Quarter
2—1,820,680 1b (826 mt), Quarter 3—
682,755 1b (310 mt), Quarter 4—455,170 1b
(206 mt). If the Regional Administrator
determines that the IFQ program can-
not be implemented by March 1, 2009,
NMFS shall inform all scallop vessel
owners that the IFQ program shall not
take effect.

(8) Distribution of transition period
TAC—() Allocation. For the 2008 fishing
yvear, and subsequent fishing years
until the IFQ program is implemented
as specified in paragraph (a)(7) of this
section, the TAC for IFQ scallop ves-
sels shall be allocated as specified in
paragraphs (a)(5) of this section into
quarterly periods. The percentage allo-
cations for each period allocated to the
IFQ scallop vessels, including limited
access vessels fishing under an IFQ
scallop permit and vessels under appeal
for an IFQ scallop permit pursuant to
§648.4(a)(2)(ii) shall be specified in the
framework adjustment process as spec-
ified in §648.55 and are specified in the
following table:

Quarter cent TAC
|. March-May 35 | 1,523,375 Ib (475.25 mt).
Il. June—August ... . 40 | 1,741,000 Ib (547.83 mt).

11l. September—November 15
IV. December—February 10

652,875 Ib (205.39 mt).
435,250 Ib (136.93 mt).

(ii) Deductions of landings. All land-
ings by general category scallop vessels
prior to July 1, 2008, and all landings by
IFQ scallop vessels and limited access
vessels fishing under an IFQ scallop
permit after June 30, 2008, shall be de-
ducted from the TAC allocations speci-
fied in the table in paragraph (a)(8)(i)
of this section.

(iii) Closure of fishery for the quarter.
No vessel issued an IFQ scallop permit,
or vessel issued a temporary letter of
authorization to fish for scallops while
their appeal for an IFQ scallop permit
is pending pursuant to §648.4(a)(2)(ii),
may possess, retain, or land scallops
once the Regional Administrator has
provided notification in the FEDERAL
REGISTER that the scallop total allow-
able catch for the specified quarter, in
accordance with this paragraph (a)(8)
has been reached.

§648.53

(iv) Owerages and underages of quar-
terly TACs. Any overage or underage of
catch during quarter 1 as specified in
this paragraph (a)(8) shall be applied to
the third quarter TAC as specified in
this paragraph (a)(8). Any overage or
underage of catch during quarters 2
and 3, as specified in this paragraph
(a)(8), shall be applied to the fourth
quarter TAC as specified in this para-
graph (a)(8).

(9) Scallop incidental catch target TAC.
The 2008 and 2009 incidental catch tar-
get TACs for vessels with incidental
catch scallop permits are 50,000 1b
(22,680 kg) per year.

(b) DAS allocations. (1) Total DAS to
be used in all areas other than those
specified in §648.59, shall be specified
through the framework adjustment
process as specified in §648.55, using the
target total allowable catch for open
areas specified in paragraph (a) of this
section, and estimated catch per unit
effort.

(2) Prior to setting the DAS alloca-
tions specified in paragraph (b)(4) of
this section, 1 percent of total avail-
able DAS will be set aside to help de-
fray the cost of observers, as specified
in paragraph (h)(1) of this section. Two
percent of total available DAS will be
set aside to pay for scallop related re-
search, as outlined in paragraph (h)(2)
of this section.

(3) Assignment to DAS categories. Sub-
ject to the vessel permit application
requirements specified in §648.4, for
each fishing year, each vessel issued a
limited access scallop permit shall be
assigned to the DAS category (full-
time, part-time, or occasional) it was
assigned to in the preceding year, ex-
cept as provided under the small dredge
program specified in §648.51(e).

(4) Each vessel qualifying for one of
the three DAS categories specified in
the table in this paragraph (b)(2) (Full-
time, Part-time, or Occasional) shall
be allocated the maximum number of
DAS for each fishing year it may par-
ticipate in the open area limited access
scallop fishery, according to its cat-
egory. A vessel whose owner/operator
has properly declared out of the scallop
DAS fishery, pursuant to the provi-
sions of §648.10, including vessels that
have used up their maximum allocated
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DAS, may leave port without being as-
sessed a DAS, as long as it has made
appropriate VMS declaration as speci-
fied in §648.10(b)(4), possesses, fishes
for, or retains the amount of scallops
allowed by its general category permit,
does not possess, fish for, or retain any
scallops if the vessel does not have a
general category scallop permit, and
complies with all other requirements
of this part. The annual open area DAS
allocations for each category of vessel
for the fishing years indicated, after
deducting DAS for observer and re-
search DAS set-asides, are as follows:

DAS category 2008 | 12009
FUlI-IME .o 35 42
Part-time ... 14 17
Occasional 3 3

1If the IFQ program implementation is delayed beyond
March 1, 2009, the 2009 DAS allocations will be: Full-time—
37; part-time—15, occasional—3.

(i) Limited access vessels that law-
fully use more open area DAS in the
2008 fishing year than specified in this
section shall have the DAS used in ex-
cess of the 2008 allocation specified in
this paragraph (b)(4) deducted from
their 2009 open area DAS allocation
specified in paragraph (b)(2) of this sec-
tion.

(ii) [Reserved]

(5) Additional open area DAS. If a TAC
for yellowtail flounder specified in
§648.85(c) is harvested for an Access
Area specified in §648.59(b) through (d),
a scallop vessel with remaining trips in
the affected Access Area shall be allo-
cated additional open area DAS accord-
ing to the calculations specified in
paragraphs (b)(5)(i) through (iii) of this
section.

(i) For each remaining complete trip
in the Nantucket Lightship Access
Area, a full-time and part-time vessel
may fish an additional 7.7 DAS in open
areas and an occasional vessel may fish
an additional 3.2 DAS during the same
fishing year. A complete trip is deemed
to be a trip that is not subject to a re-
duced possession limit under the bro-
ken trip provision in §648.60(c). If a ves-
sel has unused broken trip compensa-
tion trip(s), as specified in §648.60(c),
when the Nantucket Lightship Access
Area closes due to the yellowtail floun-
der bycatch TAC, it will be issued addi-
tional DAS in proportion to the
unharvested possession limit. For ex-
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ample, if a full-time vessel had an un-
used 9,000-1b  (4,082-kg) Nantucket
Lightship Access Area compensation
trip (half of the possession limit) at the
time of a Nantucket Lightship Access
Area yellowtail flounder bycatch TAC
closure, the vessel will be allocated 3.85
DAS (half of 7.7 DAS).

(ii) For each remaining complete trip
in Closed Area II, a full-time and part-
time vessel may fish an additional 7.9
DAS in open areas and an occasional
vessel may fish an additional 3.3 DAS
during the same fishing year. A com-
plete trip is deemed to be a trip that is
not subject to a reduced possession
limit under the broken trip provision
in §648.60(c). If a vessel has unused
Closed Area II broken trip compensa-
tion trip(s), as specified in §648.60(c),
when Closed Area II closes due to the
yellowtail flounder bycatch TAC, it
will be issued additional DAS in pro-
portion to the unharvested possession
limit. For example, if a full-time vessel
had an unused 9,000 1b (4,082 kg) Closed
Area II compensation trip (half of the
possession limit) at the time of a
Closed Area II yellowtail flounder by-
catch TAC closure, the vessel will be
allocated 3.95 DAS (half of 7.9 DAS).

(6) DAS allocations and other man-
agement measures are specified for
each scallop fishing year, which begins
on March 1 and ends on February 28 (or
February 29), unless otherwise noted.

(c) Adjustments in annual DAS alloca-
tions. Annual DAS allocations shall be
established for 2 fishing years through
biennial framework adjustments as
specified in §648.55. If a biennial frame-
work action is not undertaken by the
Council and implemented by NMFS,
the DAS allocations and Access Area
trip allocations from the most recent
fishing year shall remain in effect for
the next fishing year. The Council may
also recommend adjustments to DAS
allocations through a framework ac-
tion at any time.

(d) End-of-year carry-over for open
area DAS. With the exception of vessels
that held a Confirmation of Permit
History as described in §648.4(a)(1)(i)(J)
for the entire fishing year preceding
the carry-over year, limited access ves-
sels that have unused Open Area DAS
on the last day of February of any year
may carry over a maximum of 10 DAS,
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not to exceed the total Open Area DAS
allocation by permit category, into the
next year. DAS carried over into the
next fishing year may only be used in
Open Areas. DAS sanctioned vessels
will be credited with unused DAS based
on their unused DAS allocation, minus
total DAS sanctioned.

(e) Accrual of DAS. All DAS fished
shall be charged to the nearest minute.
A vessel carrying an observer and au-
thorized to be charged fewer DAS in
Open Areas based on the total available
DAS set aside under paragraph (g)(1) of
this section shall be charged at a re-
duced rate as specified in paragraph
(g2)(1) of this section.

(f) Good Samaritan credit. Limited ac-
cess vessels fishing under the DAS pro-
gram and that spend time at sea assist-
ing in a USCG search and rescue oper-
ation or assisting the USCG in towing
a disabled vessel, and that can docu-
ment the occurrence through the
USCG, will not accrue DAS for the
time documented.

(g) DAS set-asides—(1) DAS set-aside
for observer coverage. As specified in
paragraph (b)(2) of this section, to help
defray the cost of carrying an observer,
1 percent of the total DAS shall be set-
aside from the total DAS available for
allocation, to be used by vessels that
are assigned to take an at-sea observer
on a trip other than an Area Access
Program trip. The DAS set-aside for
observer coverage is 118 DAS for the
2008 fishing year, and 141 DAS for the
2009 fishing year. If the IFQ program
implementation is delayed beyond
March 1, 2009, the 2009 DAS set-aside
for observer coverage will be 124 DAS.
Vessels carrying an observer shall be
compensated with reduced DAS accrual
rates for each trip on which the vessel
carries an observer. For each DAS that
a vessel fishes for scallops with an ob-
server on board, the DAS shall be
charged at a reduced rate based on an
adjustment factor determined by the
Regional Administrator on an annual
basis, dependent on the cost of observ-
ers, catch rates, and amount of avail-
able DAS set-aside. The Regional Ad-
ministrator shall notify vessel owners
of the cost of observers and the DAS
adjustment factor through a permit
holder letter issued prior to the start
of each fishing year. The number of
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DAS that are deducted from each trip
based on the adjustment factor shall be
deducted from the observer DAS set-
aside amount in the applicable fishing
year. Utilization of the DAS set-aside
shall be on a first-come, first-served
basis. When the DAS set-aside for ob-
server coverage has been utilized, ves-
sel owners shall be notified that no ad-
ditional DAS remain available to offset
the cost of carrying observers. The ob-
ligation to carry and pay for an ob-
server shall not be waived due to the
absence of set-aside DAS allocations.

(2) DAS set-aside for research. As speci-
fied in paragraph (b)(2) of this section,
to help support the activities of vessels
participating in certain research, as
specified in §648.56; the DAS set-aside
for research is 235 DAS for the 2008
fishing year, and 282 DAS for the 2009
fishing year. If the IFQ program imple-
mentation is delayed beyond March 1,
2009, the 2009 DAS set-aside for re-
search shall be 241 DAS. Vessels par-
ticipating in approved research shall be
authorized to use additional DAS in
the applicable fishing year. Notifica-
tion of allocated additional DAS shall
be provided through a letter of author-
ization, or Exempted Fishing Permit
issued by NMFS, or shall be added to a
participating vessel’s open area DAS
allocation, as appropriate.

(h) Annual Individual fishing quotas—
(1) IFQ restriction. For each fishing year
of the IFQ program, a vessel issued an
IFQ scallop permit may only harvest
and land the total amount of scallop
meats allocated in accordance with
this subpart. Unless otherwise specified
in this part, a vessel allocated scallop
IFQ may not exceed the possession lim-
its specified in §648.52 on any trip.

(2) Calculation of IF@Q. The total al-
lowable catch allocated to IFQ scallop
vessels, and the total allowable catch
allocated to limited access scallop ves-
sels issued IFQ scallop permits, as
specified in paragraphs (a)(3)(ii) and
(iii) of this section, shall be used to de-
termine the IFQ of each vessel issued
an IFQ scallop permit. Each fishing
year, the Regional Administrator shall
provide the owner of a vessel issued an
IFQ scallop permit issued pursuant to
§648.4(a)(2)(ii) with the scallop IFQ for
the vessel for the upcoming fishing
year.
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(i) Individual fishing quota. The IFQ
for an IFQ scallop vessel shall be the
vessel’s contribution percentage as
specified in paragraph (h)(2)(iii) of this
section and determined using the steps
specified in paragraphs (h)(2)(ii) of this
section, multiplied by the TAC allo-
cated to the IFQ scallop fishery, or
limited access vessels issued an IFQ
scallop permit, as specified in para-
graphs (a)(3)(ii) and (iii) of this section.

(i1) Contribution factor. An IFQ scal-
lop vessel’s contribution factor is cal-
culated using the best year, years ac-
tive, and index factor as specified in
paragraphs (h)(2)(ii)(A) through (C) of
this section. A vessel’s contribution
factor shall be provided to the owner of
a qualified limited access general cat-
egory vessel following initial applica-
tion for an IFQ scallop permit as speci-
fied in §648.4(a)(2)(ii)(E), consistent
with confidentiality restrictions of the
Magnuson-Stevens Act specified at 16
U.S.C. 1881a.

(A) Best year determination. An eligi-
ble IFQ scallop vessel’s highest scallop
landings in any scallop fishing year
that the vessel was issued a general
category scallop permit between March
1, 2000, and November 1, 2004, shall be
determined using NMFS dealer reports.
Scallop landings in the 2004 fishing
year must have occurred on or before
November 1, 2004. If a dealer reported
more than 400 1b (181.4 kg) of scallops
landed on a trip, only 400 1b (181.4 kg)
will be credited for that trip toward
the best year calculation. For dealer
reports that indicate clearly that the
landings were bushels of in-shell scal-
lops, a conversion of 8.33 1b (3.78 kg) of
scallop meats per bushel shall be used
to calculate meat-weight, up to a max-
imum of 400 1b (181.4 kg) per trip.

(B) Years active. For each eligible IFQ
scallop vessel, the total number of
scallop fishing years during the period
March 1, 2000, through November 1,
2004, in which the vessel had a general
category scallop permit and landed at
least 1 1b (0.45 kg) of scallop meats, or
in-shell scallops, shall be counted as
active years based on NMFS dealer re-
ports. Scallop landings in the 2004 fish-
ing year must have occurred on or be-
fore November 1, 2004.

(C) Index to determine contribution fac-
tor. For each eligible IFQ scallop ves-
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sel, the best year as determined pursu-
ant to paragraph (a)(2)(ii)(E)(I) of this
section shall be multiplied by the ap-
propriate index factor specified in the
following table, based on years active
as specified in paragraph (a)(2)(ii)(E)(2)
of this section. The resulting contribu-
tion factor shall determine its IFQ for
each fishing year based on the alloca-
tion to general category scallop vessels
as specified in §648.53(a)(2) and the
method of calculating the IFQ provided
in §648.53(h).

Years active Index factor

0.75

abshwnNn =

(D) Contribution factor example. If a
vessel landed 48,550 1b (22,022 kg) of
scallops in its best year, and was active
in the general category scallop fishery
for 5 years, the vessel’s contribution
factor is equal to 60,687 1b (27,5627 Kkg)
(48,550 1b (22,022 kg * 1.25).

(iii) Contribution percentage. A ves-
sel’s contribution percentage will be
determined by dividing its contribution
factor by the sum of the contribution
factors of all vessels issued an IFQ
scallop permit. The sum of the con-
tribution factors shall be determined
when all IFQ scallop vessels are identi-
fied. Continuing the example in para-
graph (h)(1)(ii)(D) of this section, the
sum of the contribution factors for 380
IFQ scallop vessels is estimated for the
purpose of this example to be 4.18 mil-
lion 1b (1,896 mt). The contribution per-
centage of the above vessel is 1.45 per-
cent (60,687 1b (27,5627 kg) /4.18 million 1b
(1,896 mt) = 1.45 percent).

(iv) Vessel IFQ Example. Continuing
the example in paragraphs (h)(1)(ii)(D)
and (h)(1)(iii) of this section, with a
TAC allocated to IFQ scallop vessels
estimated for this example to be equal
to 2.5 million 1b (1,134 mt), the vessel’s
IFQ would be 36,250 1b (16,443 kg) (1.45
percent * 2.5 million 1b (1,134 mt)).

(3) IF® ownership restrictions—(i) IFQ
scallop vessel IF@ cap. (A) Unless other-
wise specified in paragraph (h)(3)({1)(B)
and (C) of this section, a vessel issued
an IFQ scallop permit or confirmation
of permit history shall not be issued
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more than 2 percent of the TAC allo-
cated to the IFQ scallop vessels as de-
scribed in paragraphs (a)(3)(ii) and (iii)
of this section.

(B) A vessel may be initially issued
more than 2 percent of the TAC allo-
cated to the IFQ scallop vessels as de-
scribed in paragraphs (a)(3)(ii) and (iii)
of this section, if the initial determina-
tion of its contribution factor specified
in accordance with §648.4(a)(2)(ii)(E)
and paragraph (h)(2)(ii) of this section,
results in an IFQ that exceeds 2 per-
cent of the TAC allocated to the IFQ
scallop vessels as described in para-
graphs (a)(3)(ii) and (iii) of this section.
A vessel that is allocated an IFQ that
exceeds 2 percent of the TAC allocated
to the IFQ scallop vessels as described
in paragraphs (a)(3)(ii) and (iii) of this
section in accordance with this para-
graph (h)(3)(i1)(B), may not transfer IFQ
to that vessel, as specified in paragraph
(h)(5) of this section.

(C) A vessel initially issued a 2008
IFQ scallop permit or confirmation of
permit history, or issued or renewed a
limited access scallop permit or con-
firmation of permit history for a vessel
in 2009 and thereafter, in compliance
with the ownership restrictions in
paragraph (h)(3)(i)(A) of this section,
are eligible to renew such permits(s)
and/or confirmation(s) of permit his-
tory, regardless of whether the renewal
of the permits or confirmations of per-
mit history will result in the 2-percent
ownership restriction being exceeded.

(ii) IFQ ownership cap. (A) For any
vessel acquired after June 1, 2008, a ves-
sel owner is not eligible to be issued an
IFQ scallop permit for the vessel, and/
or a confirmation of permit history,
and is not eligible to transfer IFQ to
the vessel, if, as a result of the
issuance of the permit and/or confirma-
tion of permit history, or IFQ transfer,
the vessel owner, or any other person
who is a shareholder or partner of the
vessel owner, will have an ownership
interest in more than 5 percent of the
TAC allocated to the IFQ scallop ves-
sels as described in paragraphs (a)(3)(ii)
and (iii) of this section.

(B) Vessel owners who were initially
issued a 2008 IFQ scallop permit or con-
firmation of permit history, or who
were issued or renewed a limited access
scallop permit or confirmation of per-
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mit history for a vessel in 2009 and
thereafter, in compliance with the
ownership restrictions in paragraph
(h)(3)(ii)(A) of this section, are eligible
to renew such permits(s) and/or con-
firmation(s) of permit history, regard-
less of whether the renewal of the per-
mits or confirmations of permit his-
tory will result in the 5-percent owner-
ship restriction being exceeded.

(C) Having an ownership interest in-
cludes, but is not limited to, persons
who are shareholders in a vessel owned
by a corporation, who are partners
(general or limited) to a vessel owner,
or who, in any way, partly own a ves-
sel.

(iii) Limited access scallop vessels that
have been issued an IFQ scallop permit.
The IFQ scallop vessel IFQ cap and IFQ
ownership cap specified in this para-
graph (h)(3) do not apply to limited ac-
cess scallop vessels that are also issued
a limited access general category scal-
lop permit because such vessels are al-
ready subject to an ownership limita-
tion, as specified in §648.4(a)(2)(i)(M).

(4) IFQ cost recovery. A fee, not to ex-
ceed 3 percent of the ex-vessel value of
IFQ fish harvested, shall be collected
to recover the costs associated with
management, data collection, and en-
forcement of the IFQ program. The
owner of a vessel issued an IFQ scallop
permit and subject to the IFQ program
specified in this paragraph (h), shall be
responsible for paying the fee as speci-
fied by NMFS in this paragraph (h)4).
An IFQ scallop vessel shall incur a cost
recovery fee liability for every landing
of IFQ scallops. The IFQ scallop permit
holder shall be responsible for col-
lecting his/her own fee for all of his/her
IFQ scallop landings, and shall be re-
sponsible for submitting this payment
to NMF'S once per year.

(i) Cost recovery fee determination. The
ex-vessel value of scallops shall be de-
termined as an average of the ex-vessel
value, as determined by Northeast Fed-
eral dealer reports, of all IFQ scallops
landed between March 1 and September
30 of the initial year of the IFQ scallop
program, and from October 1 through
September 30 of each year thereafter.

(ii) Fee payment procedure. On or
about October 31 of each year, NMFS
shall mail a cost recovery bill to each
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IFQ scallop permit holder for the pre-
vious cost recovery period. An IFQ
scallop permit holder who has incurred
a fee must pay the fee to NMFS by
January 1 of each year. Cost recovery
payments shall be made electronically
via the Federal web portal,
www.pay.gov, or other Internet sites as
designated by the Regional Adminis-
trator. Instructions for electronic pay-
ment shall be available on both the
payment Web site and the paper bill.
Payment options shall include pay-
ment via a credit card, as specified in
the cost recovery bill, or via direct
automated clearing house (ACH) with-
drawal from a designated checking ac-
count. Payment by check may be au-
thorized by NMF'S if it has determined
that electronic payment is not possible
(for example, if the geographical area
of an individual(s) is affected by cata-
strophic conditions).

(iii) Payment compliance. An IFQ scal-
lop permit holder that has incurred an
IFQ cost recovery fee must pay the fee
to NMFS by January 1 of each year. If
the cost recovery payment, as deter-
mined by NMFS, is not made by Janu-
ary 1, NMFS may deny the renewal of
the IFQ scallop permit until full pay-
ment is received. If, upon preliminary
review of the accuracy and complete-
ness of a fee payment, NMFS deter-
mines the IFQ scallop permit holder
has not paid the full amount due,
NMF'S shall notify the IFQ scallop per-
mit holder by letter. NMFS shall ex-
plain the discrepancy and provide the
IFQ scallop permit holder 30 days to ei-
ther pay the amount specified by
NMFS or to provide evidence that the
amount paid was correct. If the IFQ
scallop permit holder submits evidence
in support of his/her payment, NMFS
shall determine if there is any remain-
ing disagreement as to the appropriate
IFQ fee, and prepare a Final Adminis-
trative Determination (FAD). The FAD
shall set out the facts, discuss those
facts within the context of the relevant
agency policies and regulations, and
make a determination as to the appro-
priate disposition of the matter. A
FAD shall be the final agency action,
and, if the FAD determines that the
IFQ scallop permit holder is out of
compliance, the FAD shall require pay-
ment within 30 days. If a FAD is not
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issued until after the start of the fish-
ing year, the IFQ scallop permit holder
may be authorized to fish temporarily
by the Regional Administrator until
the FAD is issued, at which point the
permit holder shall have 30 days to
comply with the terms of the FAD or
the IFQ scallop permit shall not be
issued until such terms are met. If
NMFS determines that the IFQ scallop
permit holder owes additional fees for
the previous cost recovery period, and
the IFQ scallop permit has already
been renewed, NMFS shall issue a FAD,
at which point the permit holder shall
have 30 days to comply with the terms
of the FAD or NMFS may withdraw the
issuance of the IFQ scallop permit
until such terms are met. If such pay-
ment is not received within 30 days of
issuance of the FAD, NMFS shall refer
the matter to the appropriate authori-
ties within the U.S. Department of the
Treasury for purposes of collection,
and no IFQ permit held by the permit
holder may be renewed until the terms
of the FAD are met. If NMFS deter-
mines that the conditions of the FAD
have been met, the IFQ permit holder
may renew the IFQ scallop permit(s). If
NMFS does not receive full payment
prior to the end of the fishing year, the
IFQ scallop permit shall be considered
voluntarily abandoned, pursuant to
§648.4(a)(2)(i1)(K), unless otherwise de-
termined by the Regional Adminis-
trator.

(5) Transferring IFQ—(@{) Temporary
IFQ@ transfers. Subject to the restric-
tions in paragraph (h)(5)(iii) of this sec-
tion, the owner of an IFQ scallop vessel
not issued a limited access scallop per-
mit may temporarily transfer one or
more entire IFQs to or from another
IFQ scallop vessel. Temporary IFQ
transfers shall be effective only for the
fishing year in which the temporary
transfer is requested and processed.
The Regional Administrator has final
approval authority for all temporary
IFQ transfer requests.

(i1) Permanent IFQ transfers. Subject
to the restrictions 1in paragraph
(h)(5)(iii) of this section, the owner of
an IFQ scallop vessel not issued a lim-
ited access scallop permit may transfer
one or more entire IFQs permanently
to or from another IFQ scallop vessel.
A vessel permanently transferring its
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IFQ to another vessel must transfer all
of its Federal limited access permits
for which it is eligible to the transferee
vessel in accordance with the vessel re-
placement restrictions under §648.4, or
permanently cancel such permits. Any
such transfer cannot be limited in du-
ration and is permanent unless the IFQ
is subsequently transferred to another
IFQ scallop vessel, other than the orig-
inating IFQ scallop vessel, in a subse-
quent fishing year. The Regional Ad-
ministrator has final approval author-
ity for all IFQ transfer requests.

(iii) IFQ transfer restrictions. The
owner of an IFQ scallop vessel not
issued a limited access scallop permit
may transfer entire IFQ allocations
only. The owner of an IFQ scallop ves-
sel not issued a limited access scallop
permit that has fished under its IFQ in
a fishing year may not transfer that
vessel’s IFQ to another IFQ scallop ves-
sel in the same fishing year. A transfer
of an IFQ may not result in the sum of
the IFQs on the receiving vessel ex-
ceeding 2 percent of the total allowable
catch allocated to IFQ scallop vessels.
Limited access scallop vessels that are
also issued an IFQ scallop permit may
not transfer or receive IFQ from an-
other IFQ scallop vessel, either tempo-
rarily or permanently. A vessel perma-
nently transferring its IFQ to another
vessel must transfer all of its Federal
limited access permits for which it is
eligible to the transferee vessel in ac-
cordance with the vessel replacement
restrictions under §648.4, or perma-
nently cancel such permits.

(iv) Application for an IFQ transfer.
The owner of vessels applying for a
transfer IFQ must submit a completed
application form obtained from the Re-
gional Administrator. The application
must be signed by both parties (trans-
feror and transferee) involved in the
transfer of the IFQ, and must be sub-
mitted to the NMFS Northeast Re-
gional Office at least 30 days before the
date on which the applicants desire to
have the IFQ effective on the receiving
vessel. The Regional Administrator
shall notify the applicants of any defi-
ciency in the application pursuant to
this section. Applications may be sub-
mitted at any time during the scallop
fishing year, provided the vessel trans-
ferring the IFQ to another vessel has
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not utilized any of its own IFQ in that
fishing year. Applications for tem-
porary transfers received 45 days prior
to the end of the fishing year may not
be processed in time for a vessel to uti-
lize the transferred IFQ prior to the ex-
piration of the fishing year for which
the IFQ transfer, if approved, would be
effective.

(A) Application information require-
ments. An application to transfer IFQ
must contain at least the following in-
formation: Transferor’s name, vessel
name, permit number, and official
number or state registration number;
transferee’s name, vessel name, permit
number and official number or state
registration number; total price paid
for purchased IFQ; signatures of trans-
feror and transferee; and date the form
was completed. Information obtained
from the transfer application will be
held confidential, and will be used only
in summarized form for management of
the fishery. If applicable, an applica-
tion for a permanent IFQ transfer must
be accompanied by verification, in
writing, that the transferor either has
requested cancellation of all limited
access Federal fishing permits, or has
applied for a transfer of all of its lim-
ited access permits in accordance with
the vessel replacement restrictions
under §648.4.

(B) Approval of IFQ transfer applica-
tions. Unless an application to transfer
IFQ is denied according to paragraph
(h)(5)(iii)(C) of this section, the Re-
gional Administrator shall issue con-
firmation of application approval to
both parties involved in the transfer
within 45 days of receipt of an applica-
tion.

(C) Denial of transfer application. The
Regional Administrator may reject an
application to transfer IFQ for the fol-
lowing reasons: The application is in-
complete; the transferor or transferee
does not possess a valid limited access
general category permit; the trans-
feror’s or transferee’s vessel or IFQ
scallop permit has been sanctioned,
pursuant to an enforcement pro-
ceeding; the transferor’s or transferee’s
vessel is prohibited from fishing; the
transfer will result in the transferee’s
vessel having an allocation that ex-
ceeds 2 percent of the total allowable
catch allocated to IFQ scallop vessels;
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the transfer will result in the trans-
feree having ownership of general cat-
egory scallop allocation that exceeds 5
percent of the total allowable catch al-
located to IFQ scallop vessels; or any
other failure to meet the requirements
of this subpart. Upon denial of an ap-
plication to transfer IFQ, the Regional
Administrator shall send a letter to
the applicants describing the reason(s)
for the rejection. The decision by the
Regional Administrator is the final
agency decision and there is no oppor-
tunity to appeal the Regional Adminis-
trator’s decision.

[73 FR 20123, Apr. 14, 2008, as amended at 73
FR 30804, May 29, 2008]

§648.54 State waters exemption.

(a) Limited access scallop vessel exemp-
tion—(1) DAS requirements. Any vessel
issued a limited access scallop permit
is exempt from the DAS requirements
specified in §648.53(b) while fishing ex-
clusively landward of the outer bound-
ary of a state’s waters, provided the
vessel complies with paragraphs (d)
through (g) of this section, and the no-
tification requirements of §648.10(e).

(2) Gear and possession limit restric-
tions. Any vessel issued a limited ac-
cess scallop permit that is exempt from
the DAS requirements of §648.53(b)
under paragraph (a) of this section, and
that has complied with the notification
requirements of §648.10(e), is also ex-
empt from the gear restrictions speci-
fied in §648.51(a), (b), (e)(1) and (e)(2),
and the possession restrictions speci-
fied in §648.52(a), while fishing exclu-
sively landward of the outer boundary
of the waters of a state that has been
issued a state waters exemption, pro-
vided the vessel complies with para-
graphs (d) through (g) of this section.

(b) LAGC scallop vessel gear and pos-
session limit restrictions. Any vessel
issued an LAGC scallop permit is ex-
empt from the gear restrictions speci-
fied in §648.51(a), (b), (e)(1), and (e)(2),
and the applicable possession limits
specified in §648.52, while fishing exclu-
sively landward of the outer boundary
of the waters of a state that has been
issued a state waters exemption, pro-
vided the vessel complies with para-
graphs (d) through (g) of this section.

(c) State eligibility for exemption. (1) A
state may be eligible for the state wa-
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ters exemption if it has a scallop fish-
ery and a scallop conservation program
that does not jeopardize the biomass
and fishing mortality/effort limit ob-
jectives of the Scallop FMP.

(2) The Regional Administrator shall
determine which states have a scallop
fishery and which of those states have
a scallop conservation program that
does not jeopardize the biomass and
fishing mortality/effort limit objec-
tives of the Scallop FMP.

(3) Prior to Amendment 11 to the
FMP, Maine, New Hampshire, and Mas-
sachusetts were determined by the Re-
gional Administrator to have scallop
fisheries and scallop conservation pro-
grams that do not jeopardize the bio-
mass and fishing mortality/effort limit
objectives of the FMP. States must re-
submit information describing their
scallop fishery conservation programs
so that the Regional Administrator can
determine if such states continue to
have scallop fisheries and scallop con-
servation programs that do not jeop-
ardize the biomass and fishing mor-
tality/effort 1limit objectives of the
FMP. In addition, these states must
immediately notify the Regional Ad-
ministrator of any changes in their re-
spective scallop conservation program.
The Regional Administrator shall re-
view these changes and, if a determina-
tion is made that the state’s conserva-
tion program jeopardizes the biomass
and fishing mortality/effort limit ob-
jectives of the FMP, or that the state
no longer has a scallop fishery, the Re-
gional Administrator shall publish a
rule in the FEDERAL REGISTER, in ac-
cordance with the Administrative Pro-
cedure Act, to eliminate the exemption
for that state. The Regional Adminis-
trator may determine that other states
have scallop fisheries and scallop con-
servation programs that do not jeop-
ardize the biomass and fishing mor-
tality/effort limit objectives of the
FMP. In such case, the Regional Ad-
ministrator shall publish a rule in the
FEDERAL REGISTER, in accordance with
the Administrative Procedure Act, to
provide the exemption for such states.

(d) Notification requirements. Vessels
fishing under the exemptions provided
by paragraph(s) (a)(1) and/or (a)(2) of
this section must notify the Regional
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